UNITED STATESBANKRUPTCY COURT
CENTRAL DISTRICT OF ILLINOIS

In Re: )
PAK BUILDERS, an Illinois general ) Case No. 00-82412
partnership, ) Chapter 7
)
DEBTOR, )
)
)
CITIZENS SAVINGS BANK, an Illinois )
state chartered savings bank, )
)
Plaintiff, )
)
VS. ) Adv. Nos. 00-8145;
) 00-8151
CHARLESE. COVEY, Trusteefor PAK )
BUILDERS, an Illinois general partnership, )
et al., )
)
Defendants. )
OPINION

This matter isbefore the Court on two separate but rel ated adversary proceedings consisting of
cross motions for summary judgment seeking to determine the validity, extent, and priority of
mortgages between the Debtor, Pak Builders, an Illinois General Partnership (“PAK” or “DEBTOR”),
comprised of partners David Pugsley (“PUGSLEY”) and Martin Kracher (“KRACHER”), and the
Defendant, Citizens Savings Bank (“BANK”). Because both adversary proceedings spring from the
same facts and request the same relief, this opinion will address both proceedings simultaneously.* In
both cases, the BANK seeks a judicial determination that the mortgages in question are valid and

enforceableliensasamatter of law, and, if necessary, judicial reformation of theseliens. Representing

M Thetwo adversaries, #00-8145 and # 00-8151, are both before this Court on summary judgment motionsoriginally
filed by the BANK, encompassing 21 mortgages on lots designated by number asfollows: 79, 130, 131, 133, 135, 140, 144,
146, 148, 149, 152, 160, 174, 179, 183, 187, 188, 189, 191, 193, 194.



the bankruptcy estate, the Trustee, Charles E. Covey (“TRUSTEE”), dternatively seeks to avoid the
mortgages pursuant to 28 U.S.C. 8§ 544(a)(3) for failing to give constructive noticeto asubsequent bona
fide purchaser, for failure to form a valid mortgage contract, for the BANK’S gross negligence in
executing the mortgages, and for failure to comply with the minimum mortgage drafting standards of
the Illinois Conveyancing Act, 765 ILCS 5/11.

While convoluted and incongruous, the facts of these cases are not in dispute.? On August 3,
2000, PAK filed for Chapter 7 bankruptcy protection. Prior to filing for bankruptcy, PAK acquired
multiplereal estate parcels (“LOTS") located in Peoria County, Illinois, taking title to each lot as* Pak
Builders, an lllinois General Partnership, with Martin Kracher and David Pugsley, sole general
partners.”® Subsequently, PAK granted the BANK one or several mortgages against these properties,
the first mortgage often granted on the same day as the conveyancing deed and generally the next
recorded document in the Peoria County Recorder’ s Grantor/Grantee Index. According to the record
before this Court, the first mortgage granted to the BANK on each lot identified the mortgagor not as
apartnership, but asacorporation, specifically Pak Builders, Inc., with only afew exceptions.* In many
instances, releases or partial releases of the first mortgages are followed by new mortgages.® These

subsequent mortgagesidentify themortgagor alternately asPak Builders, Inc.,’ Pak Builders, Inc. David

2 This opinion should be read in conjunction with case #00-82412, adversary #01-8082, also decided this day
addressing similar issues.

3 Some conveyancing deeds deviate from this form, identifying the grantee as “Pak Builders, an Illinois General
Partnership.” Deedsidentifying the grantee in this abbreviated manner include Lots 79, 152, 160, 187, 188, 189, and 194.
The conveyancing deed for Lot 193 identifies the grantee simply as “Pak Builders.”

* Lots 194 and 191are the only lots where the first mortgage did not identify the mortgagor as a corporation.

® There are at least two instances where the same business form is not consistently used to identify the mortgagor
in both the mortgage and release. Such inconsistency can be seen in mortgages and releases for Lots 144 and 194 where
mortgages and corresponding releases contradictorily identify the mortgagor as a partnership and a corporation within the

same chain of title.

5The mortgagesin question identifying PAK as a corporation are found in Lots 79, 130, 131, 135, 140, 144, 146,
152, 160, 174, 179, 183, 188, 193, and 194.
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Pugsley and Martin Kracher,” or simply asPak Builders,® instead of asPak Builders, an Illinois General
Partnership,® at a time when no corporation named Pak Builders, Inc. existed.’® These subsequent
mortgages are often the ones at issue.

Regardlessof theexact businessdescription of PAK, all theaforementioned mortgagesare filed
under “Pak Builders’ in the Grantor/Grantee Index in the Peoria County Recorders Office and are
signed by either PUGSLEY or KRACHER with a power of attorney (“POA”) indication next to one
or the other name. Additionally, some mortgages specifically include adesignation of “partner” under
the signatures, even when this description conflicts with the identification of the grantor as a
corporation.* The TRUSTEE has aready sold severa of the properties in question with Court
authorization and awaits direction from the Court as to the proper distribution of these proceeds.

The well-known summary judgment standard applicable in this case states that summary
judgment will be granted “if the pleadings, depositions, answersto interrogatories and admissions on
file, together with the affidavits, if any, show that thereisno genuineissue of materia fact and that the
moving party is entitled to judgment as amatter of law.” Bankruptcy Rule 7056 incorporating Fed. R.
Civ. P. 56(c). When deciding amotion for summary judgment, the court must decide whether thereis

any material dispute of fact requiring atrial, considering al evidencein thelight most favorableto the

"The mortgagors were so identified in Lots 187 and 189.
8 The mortgagors were so identified in Lots 133, 148, 149, and 191.

% In addition to the numerous variations in the manner PAK isidentified and the inconsistent application of these
variations, the Court notes that these names are also capitalized in numerous ways. However, variations in capitalization
are inconsequential for the purposes of this dispute, and for clarity the Court will adhere to a constant capitalization form,
even when the parties have not.

% on June 16, 1998, the Secretary of State did issue Articles of Incorporation to KRACHER and PUGSLEY for
“Pak Builders, Inc.” However on January 1, 1999, the corporation’s name was changed to Exterior Renovation & Repairs,
Inc. Because the mortgagesin question were all executed after January 1, 1999, no corporation named “ Pak Builders, Inc.”
existed and the grantee was therefore misnamed.

M Thislegal impossibility is seen in Lots 130, 144, 152, 179, 187, 188, and 189.
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non-moving party. Roger v. Yellow Freight Systems, Inc., 21 F.3d 146, 148-49 (7th Cir.1994). The
moving party bears the burden of proof that no issue of material fact exists. Celotex Corp. v. Catrett,
477 U.S. 317, 324 (1986). If this burden is met, the non-moving party must establish by specific
allegations that there is a genuine issue of material fact, requiring atrial to resolve these issues. Id.
Finally, in actions involving real estate, the law of the state where the property is located
controlsthe litigation. U.S. v. 19.86 Acres of Land in East . Louis, . Clair County, Ill., 141 F.2d
344, 346 (7" Cir. 1944). Because this case involves rea estate deeds and mortgages of property
exclusively located in Illinois, all real estate questionswill be governed by Illinoislaw. Ininterpreting
[llinois real estate law, this Court is guided by Illinois holdings often over acentury old. However, it
isalegal axiomthat real estatelaw changeslittlethrough theyears, and even recent real estate decisions
are apt to simply recite antiquated holdings, underlying their consistent and timeless nature.
TheTRUSTEE' S primary argument isthat under his 8§ 544(a)(3)*? power to avoid any mortgage
avoidable by ahypothetical bonafide purchaser of real estate, all of the properties at issue can be sold
free and clear of the BANK'’S liens because one or more of the mortgages granted to the BANK are
“wild” instruments not properly granted by the partnership, and therefore not within the direct chain

of title.® The TRUSTEE claims a reasonable purchaser searching the Grantor/Grantee Index would

217usc. 8 544(a)(3) provides:

(a)The trustee shall have, as of the commencement of the case, and without regard to any knowledge of
the trustee or of any creditor, the rights and powers of, or may avoid any transfer of property of the debtor or any
obligation incurred by the debtor that is voidable by—

(3) abonafide purchaser of real property, other than fixtures, from the debtor, against whom
applicable law permits such transfer to be perfected, that obtains the status of a bona fide purchaser and
has perfected such transfer at the time of the commencement of the case, whether or not such purchaser
exists.

B A “wild” instrument is alegal term of art defined on page 6-7 of this opinion in the Court’s treatment of Inre
Bruder, 207 B.R. 151 (N.D.111.1997).
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regard any mortgage granted by acorporation instead of the partnership as outside the chain of titleand
avoidable for failure to provide notice.*

For support, the TRUSTEE hinges hisargument on Inre Bruder, 207 B.R. 151 (N.D.111.1997),
adistrict court decision stating that, in Illinois, recording outside the chain of title cannot provideabona
fide purchaser with constructive notice of an encumbrance on property, and is therefore avoidable by
atrustee under 8 544(a)(3). However, this Court is convinced that the convergence of three decisions,
In re Sandy Ridge Qil Co., Inc., 807 F.2d 1332 (7" Cir. 1986), Bruder, and Beaver v. Sanker, 94 III.
175 (1879), instruct that in certain limited circumstances a document recorded outside of the direct
chain of title can provide a bona fide purchaser with constructive notice of an encumbrance upon
property based upon an inquiry notice theory; aholding in direct contravention of Bruder.

Interpreting the language of § 544(a)(3), the Seventh Circuit held that “ actual knowledge of the
encumbrance will never prohibit atrustee from invoking § 544(a)(3).” Sandy Ridge Qil Co., Inc., 807
F.2d at 1335. However, the Seventh Circuit emphasized that the state law of constructive notice
remained applicable in the context of § 544(a)(3)." Id. at 1336. Thus, under § 544(a)(3), the
TRUSTEE can avoid any lien of which he does not have constructive notice under state law.

Under Illinoislaw, recording through the Grantor/Grantee Index isthe soleinstrument through
which the controlling issue of constructive notice can be charged. See Skidmore, Owings & Merrill v.

Pathway Financial, 173 Ill.App.3d 512, 527 N.E.2d 1033, 1034, 123 IIl.Dec.395 (3 Dist. 1988);

% The TRUSTEE cites numerous casesto support his contention that the use of “Inc.” isof such major significance
asto completely prevent any mortgages so executed from providing constructive notice. However, all of the TRUSTEE’S
cases are UCC cases and therefore do not control issuesinvolving real estate which are controlled by state law. The UCC
cases the TRUSTEE incorrectly relies upon include Matter of Lintz West Side Lumber, Inc., 655 F.2d 786 (7" Cir. 1981);
Whirlpool Corp. v. Bank of Naperville, 97 IIl.App.3d 139, 421 N.E.2d 1078, 52 Ill.Dec. 215 (2 Dist. 1981); In re
McCauley's Reprographics, Inc., 638 F.2d 117 (9™ Cir. 1981). This issue was given more thorough treatment in the
concurrently filed companion opinion to this adversary proceeding.

15 Sandy Ridge dealt with the issue of constructive notice under Indiana mortgage law, and because this issue was
unclear under applicable Indianalaw, the Seventh Circuit certified theissueto the Indiana Supreme Court. 807 F.2d at 1338.
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Krueger v. Oberto, 309 III.App.3d 358, 724 N.E.2d 21, 29, 243 1l|.Dec. 712 (2 Dist. 1999). Further,
under Illinois law, a purchaser is automatically charged with constructive notice of any document
operating to give notice that is recorded in the direct chain of title in the Grantor/Grantee Index. Inre
Richardson, 75 B.R. 601, 605 (Bankr.C.D.111.1987); Skidmore, 527 N.E.2d at 1034. For virtualy all
of the mortgages at issue, at some point there was a technical break in the chain of title when the
property deeded to the DEBTOR was subsequently mortgaged by a nonexistent corporate form of Pak
Buildersto the BANK in absence of arecorded document linking the corporation and the partnership.
Therefore, under established Illinois mortgage law, these mortgages are technically outside the direct
chain of title, despite being recorded in the Grantor/Grantee Index, and fail to automatically provide
notice to a bona fide purchaser.

With this in mind, the Court turns to the decision in Bruder. The district court in Bruder
addressed ahighly similar situation where the bank argued that abonafide purchaser would have notice
of the bank’s recorded liens, even if these liens were recorded outside the direct chain of title. In
Bruder, a mortgage was granted to First National Bank & Trust Co. which, after the mortgage was
recorded, subsequently changed its name to Bank One. Without mentioning its previous existence as
First National Bank & Trust Co., Bank Oneassigned itsinterest inthemortgageto Bank One M ortgage.
The Bruder Court held the assignment to Bank One Mortgage was outside the chain of title because
there was no record reflecting the connection between First National and its successor, Bank One. As
aresult, the Bruder Court determined the assignment was awild instrument and failed to automatically
provide athird party purchaser with constructive notice.

TheBruder Court stated that in Illinois, awild instrument is“[a]ninstrument which isrecorded,
but which cannot be traced back to the original grant because some previous instrument connecting it

to thechain of titleisunrecorded.” 207 B.R. at 157. Asaresult, such an instrument “lies outside the
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chain of title and is said to be a ‘wild’ or ‘stray’ instrument.” Id. The Bruder Court correctly
interpreted this aspect of Illinois mortgage law, determining that a bona fide purchaser would not
automatically be put on constructive notice of awild instrument recorded outside the direct chain of
title.

However, in Bruder, as in the case at bar, the bank also relied upon the doctrine of inquiry
notice to prove the trustee possessed constructive notice of theliens. In lllinois mortgage law, inquiry
notice charges a person with knowledge of facts that might have been discovered through diligent
inquiry. See, e.g., Miller v. Bullington, 381 111. 238, 243, 44 N.E.2d 850, 852 (1942); Pacemaker Food
Sores, Inc. v. Seventh Mont Corp., 117 1l1l.App.3d 636, 645, 453 N.E.2d 806, 813, 72 111.Dec. 931, 938
(2Dist. 1983). Notingthat afinding of inquiry notice was aquestion of fact the bankruptcy court failed
to make in the original proceedings, the Bruder Court nonetheless held:

Theonly possibleway . . . [anyone] . . . could be put on inquiry notice, therefore, isif

there are matters of record which would put them on inquiry notice-that is, only those

matters of which they are held to be on constructive notice can be used to determine

whether they were put on inquiry notice.
207 B.R. at 159.

TheBruder Court went onto hold that “inquiry noticeisanimpossibility in thiscaseasamatter
of law” because“awild instrument, cannot operate (based merely on constructive notice) to put any of
these parties on inquiry notice because they are not deemed to have knowledge of it. Without
knowledge of the[lien], thereisno conceivableway aparty would be put oninquiry notice.” 207 B.R.

at 159. In afootnote, the court attempted a clarification of its holding, stating “to be clear, this court

Is not presented with the situation of a party having actual knowledge of the wild instrument.
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Nevertheless, it is doubtful that a wild instrument could put a party on inquiry notice.”*® 207 B.R. at
159, n.7 (emphasisin original).

This Court must disagreewith thisportion of thedistrict court’ sdecision in Bruder becausethe
Bruder Court failed to account for early Illinois decisions such as Beaver, 94 1ll. at *6, and Leeser v.
Kibort, 243 Ill.App. 258, *2 (1927), that held inquiry notice could lead to constructive notice under
[llinois mortgage law, even when the instrumentsin question were recorded outside the direct chain of
title. While both of these decisions are over 75 yearsold, they remain good law. Further, the doctrine
of inquiry notice as applied to Illinois mortgages continues to be upheld by state courts. See, Miller,
381 IIl. at 243, 44 N.E.2d at 852; Pacemaker Food Sores, 117 Ill.App.3d at 645, 453 N.E.2d at 813,
72 I11.Dec. at 938.

Over 100 years ago the Illinois Supreme Court held in Beaver, that mistakes “ pal pable’ on the
face of the mortgage give notice to third party purchasers of the possibility of defects in a mortgage
instrument, even if thisinstrument istechnically outside the chain of title. 94 1ll. at *6. In Beaver, the
parties had transposed the names of the mortgagee and mortgagor in mortgage documents, and the
plaintiff urged that while the mistake could be corrected as between the two parties to the deed, an
innocent bona fide purchaser of the property could not be charged with notice of the mortgage and
should therefore take the land unaffected by the mortgage. Noting all other aspects of the deed were
correct and uncontested, thelllinois Supreme Court rejected thisargument, reforming the mortgage and
holding that the plaintiff had notice of the mistakefrom therecording of the mortgage, emphasi zing that

the mistake was “ palpable” because the parties signed and acknowledged the deed correctly. 1d. The

18 As this Court reads this footnote, the Bruder Court was only expressing doubt whether actual knowledge of a
wild instrument could put aparty on constructive notice, having previously decided inquiry notice cannot beget constructive
notice. Of course, the Seventh Circuit had already decided this issue in Sandy Ridge, holding that a trustee’s actual
knowledge in the context of a § 544(a)(3) bankruptcy proceeding isirrelevant. 807 F.2d at 1335.
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rule expressed in Beaver was later upheld by the Leeser Court, despite that court’s finding that the
doctrine of inquiry notice did not apply to the factsin its case:

If thereis an error apparent on the face of the instrument and of such acharacter asto

lead apurchaser of ordinary prudenceto makeinquiry, and such inquiry would haveled

him to knowledge of the true condition of the title, he will be held to such knowledge.

243 11l.App. at *2.

The Bruder Court erred by overlooking Illinois decisions such as Beaver and Leeser and
eliminating the possibility of applying an inquiry notice standard to the mortgages in that case. The
Seventh Circuit mandatesthat valid state mortgage law regarding constructive notice be applied when
aTRUSTEE exerciseshis 8§ 544(a)(3) powers. Sandy Ridge Qil Co., Inc., 807 F.2d at 1336. Inlllinais,
in light of Beaver, it is possible for inquiry notice to lead to constructive notice, conflicting with the
Bruder Court’s determination that inquiry notice first requires constructive notice. Logically, the
Bruder Court’ sreasoning isflawed because requiring constructivenoticeasapreludeto inquiry notice
conceptually removes the entire possibility of documents recorded outside the direct chain of title of
providing notice, aresult in direct conflict with the decisionsin Beaver and Leeser.

When viewed together, the Sandy Ridge, Bruder, and Beaver decisions create aruleinlllinois
that to provide constructive notice to a bona fide purchaser an encumbrance recorded in the
Grantor/Grantee Index must generally bewithin the direct chain of title unlessthere are errors pal pable
on the face of the document requiring a diligent purchaser to inquire further. 807 F.2d at 1336; 207
B.R. at 156-57; 94 Ill. a *6. When irregularities are apparent with an instrument recorded in the
Grantor/Grantee Index, but outside the direct chain of title, a diligent purchaser must examine the
document to determineif aconnection appears between the wild instrument and the other instruments

within the direct chain of title.!” Any other result would strip the rulings in Beaver and Leeser of

Y This Court is also aware of Illinois decisions holding that even if recorded, a misdescription of land, standing
alone, is insufficient to operate as notice when it is not apparent from the recorded instrument itself that there is a
misdescription. See, Slocumv. O’Day, 174 111. 215,51 N.E. 243, 219-220 (1898); Grundiesv. Reid, 107 IlI. 304, *5 (1883)
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meaning and would be contrary to Illinois mortgage law and Seventh Circuit precedent. With thisin
mind, the Court turnsto the LOTS at issue.

Inthe present case, all instruments—deeds, mortgages, and rel eases of mortgage—-arelistedinthe
Grantor/Grantee Index under “Pak Builders,” the legal name of the DEBTOR, regardless of the type
of businessentity PAK isidentified asin the actual documents. Thedocumentsin the chain of titlefor
each |ot arerifewith inconsi stencies pal pabl e on the face of the mortgage, when viewed both internally
and within the context of the entire chain of title. Based upon theseinternal inconsistencies and facid
defects, this Court makes afactual finding that while these mortgages are technically wild instruments
under Illinois mortgage law, the errors and irregularities would provide inquiry notice, upon which a
bonafide purchaser would concludethat Pak Buildersthe partnership and Pak Buildersthe corporation
were used interchangeably when referring to the DEBTOR.

For example, Lot 191 is clearly encumbered by a mortgage in favor of the BANK granted by
“Pak Builders’ and signed by PUGSLEY and KRACHER (by PUGSLEY through a POA). Pak
Builders is the legal name of the partnership formed by PUGSLEY and KRACHER, and unlike
corporations, partnersare not required to identify their businessasapartnership.*® Previously, Lot 191
had been conveyed to “Pak Builders, an Illinois General Partnership, with Martin Kracher and David
Pugsley, sole general partners,” by corporate warranty deed on December 22, 1999. From the record
beforeit, this Court can find neither atechnical or actual gap in title nor any other reason to believe a

purchaser would not clearly discern an encumbrance in favor of the BANK existed on Lot 191.

(to provide constructive notice, document must either be in the chain of title or “have been made by one in some way
connected with the property involved”).

Binilinoisit is statutorily required that to be considered a corporation, the name of adomestic corporation “shall
contain, separate and apart from any other word or abbreviation in such name, the word ‘corporation,’‘company,’
‘incorporated,” or ‘limited,” or an abbreviation of one of such words . ..” 805 ILCS § 5/4.05(a)(1). No such requirement
applies to partnerships.
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Errors on the face of instruments recorded in the Grantor/Grantee Index for other lots also put
adiligent purchaser oninquiry notice of the BANK’ Sliens, |eading the purchaser to the conclusion the
property was encumbered by mortgages granted to the BANK. Asacasein point, both Lots 187 and
189 were conveyed simultaneously on February 7, 2000, to “Pak Builders, an Illinois generd
Partnership.” Recorded onthat very sameday, the next document pertai ning to each lot wasamortgage
granted by “Pak Builders, Inc. David Pugsley and Martin Kracher” and signed by KRACHER and
PUGSLEY (by KRACHER asPOA) over asignaturelineclearly reading “ David Pugsley, Partner” and
“MartinKracher, Partner.” Theinconsistenciesand coincidencesareglaring. First, corporationscannot
have partners. Second, the same individual sreceiving the property as a partnership granted mortgages
intheir names, as partners, the same day even though the mortgagor isidentified asacorporation. The
facial defectson theseinstruments would clearly provide noticeto aprudent purchaser of aconnection
between the partnership and the corporation, the legal standard espoused in Beaver. 94 Ill. at *6.

The chain of title of Lot 194 aso clearly requires a purchaser to take notice of facid
inconsistencies that would lead a prudent purchaser to be aware of the BANK’S lien. The convey-
ancing deed names the grantee as “Pak Builders, an Illinois genera Partnership,” followed by a
mortgage executed the same day naming the mortgagor “ Pak Builders’ and signed by KRACHER and
PUGSLEY using a POA. The release of this mortgage, however, identifies the mortgagor not as a
partnership, but asacorporation, both in therelease aswell asinthereturn address. The sameday this
rel ease was executed anew mortgage naming the mortgagor as acorporation was executed, once again
signed by KRACHER and PUGSLEY usingaPOA. Theseareexactly thetypeof irregularitieswithin
the chain of title charging a diligent purchaser with the duty to inquire into the discrepancies. Such

inquiry would quickly lead to knowledge of the BANK’ S liens.
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Similar errorsarejust asclearly present in Lots 79, 152, 160, 174, 179, 183, 188, and 193. The
original granting deed for all of these LOTS identified the grantee as a partnership. While Lots 174,
179, and 183 were dl conveyed on adifferent date, all identified the granteein the conveyance as“ Pak
Builders, an Illinois general Partnership, with Martin Kracher and David Pugsley, sole general
partners.” Similarly, the conveyancing deed for Lots 79, 152, 160, and 188 identified the grantee as
“Pak Builders, an Illinois general Partnership,” while the conveyancing deed to Lot 193 identifies the
grantee simply as “Pak Builders.”

Again, with the exception of Lot 193, on the same day all of these conveyanceswere recorded,
amortgage was granted by “Pak Builders, Inc.,” and signed by KRACHER or PUGSLEY usingaPOA
in lieu of the other's signature.”® Additionally, the signature lines for Lots 152, 179, and 188
specificaly identified the two men as partners despite identifying the mortgagor as a corporation.
Given that these mortgageswere all executed on the same date as the conveyancing deeds, were signed
through a POA by the same men taking title as partnersin the conveyancing deed, the high degree of
similarity between the two names, and, in the case of Lots 152, 179, and 188, specifically identified the
signatories as partners, the inconsistencies are glaring to a would-be purchaser and would provide
inquiry notice. Thediligent inquiry required by such notice would quickly reveal the BANK’Sliens,
amounting to constructive notice under 8 544 (a)(3).

The chain of title of al theremaining LOTSin question are similar variations of the foregoing
mortgages. The documents appearing within the chain of title for each have errors, papable on their

face, both internally and when viewed within the context of the entire chain of title, sufficient to give

¥The mortgage on Lot 193 was recorded a mere six days after the conveyancing deed was recorded, atime frame
the Court deemsinsufficient to require consideration apart from the other LOTS. Therecorded mortgage likewise identified
the mortgagor as a corporation.
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noticeto athird-party purchaser. The main difference for most of the remaining LOTS isthe chain of
titleincludes severa mortgages, releases, and partia releases of mortgages, making the chain of title
slightly longer and morecomplex. Nevertheless, similar errorsarestill present throughout these chains
of titleprovidinginquiry, and thus constructive, noticeof theBANK’ Sliensto any potential purchasers.

For instance, the grantee in the conveyancing deed for all of theremaining Lots-130, 131, 133,
135, 140, 144, 146, 148, and 149-isidentified as “Pak Builders, an lllinois genera Partnership, with
Martin Kracher and David Pugsley, solegenera partners.” Mirroring most of theother LOTS, thefirst
mortgages on all of these LOTS was granted by “Pak Builders, Inc.” and signed by KRACHER and
PUGSLEY through aPOA onthe samedatethe conveyancing deed wasexecuted. Inall LOTSbut one,
the release of this first mortgage ostensibly releases a corporation while including a return address
simply to Pak Builders, the partnership name used by the DEBTOR.? Therelease or partial release of
all of these mortgages is followed by the grant of at |east one more mortgage.

In someinstances, the subsequent mortgage was granted by the partnership and executed by both
KRACHER and PUGSLEY through aPOA after the origina mortgage granted by the corporation was
released.” Regardlessof whether subsequent mortgagesaregranted by thecorporation, the partnership,
or acombination, the documentsareaways signed by KRACHER and PUGSLEY throughaPOA, and
sometimes continueto incomprehensibly identify these men aspartnersinacorporation.? Other LOTS

have an extension of a subsequent mortgage and mortgage note granted in favor of the corporation

2|11 the chain of title for Lot 146, the first release of mortgage identifies Pak Builders as a corporation both in the
release and in the return address. However, in the release of the second mortgage granted to the corporation, the release
identifies the corporation while the return address identifies the partnership.

21 seethechain of title for Lots 133,148, 149. Thechain of titlefor Lot 144 includes arelease of thefirst mortgage
granted by the corporation, followed by a mortgage and subsequent release granted by the partnership, followed by a
mortgage granted by the corporation; the mortgage currently at issue. Unbelievably, this final mortgage granted by the
corporation identifies KRACHER and PUGSLEY as partners on the signature line.

22| ots130and 144 are examplesof mortgagesgranted by Pak Builders, Inc. signed by KRACHER and PUGSLEY
over a signature line designating them as partners.
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whilereferring to “ Pak Builders David Pugsley and Martin Kracher” in the notary public seal attached
to the extension.”? Sometimes both the extension and the notary public seal refer to Pak Buildersasa
partnership.?

All of these LOTS contain documents in the chain of title with at least one irregularity that
would put aprudent purchaser oninquiry notice.® Atthevery least, thefact that all documentsarefiled
under “Pak Builders’ in the Grantor/Grantee Index, the first mortgage granted by the corporation was
executed on the same day by the same individuals specifically named in the granting clause of the
conveyancing deed and signed with a POA, and the high degree of similarity between the two names
sufficiently combineto provide apurchaser with inquiry notice of anirregularity both in the mortgages
and the chains of title.*

The TRUSTEE next argues that the mistake of a recording clerk in erroneously filing a
document in the Grantor/Grantee Index does not make such adocument within the direct chain of title.
This Court agrees, and, following the same logic, it would be inappropriate to find a recording or
scrivener’ serror standing al one could prevent arecorded instrument from providing constructivenotice.
Asthe TRUSTEE himself quotes from Ward on Title Examinations:

At this point it is very important to point out that the entire instrument should be read

by the title examiner. Theindicesin the recorder’ s office ssimply are designed to alert
the title searcher to the existence of various instruments. Those indices cannot advise

23 Thisis seen in the chain of title for Lots 131 and 133.

24 Thisis seen in the chain of title for Lots 140, 148, and 149. However, the extension for Lots 148 and 149 were
for a mortgage granted to the partnership, while the extension for Lot 140 identified the grantor as a partnership in the
extension and notary public seal while the original mortgage was granted by the corporation.

% The Court notes the only facial irregularity on Lots 135 and 146 is the discrepancy between the return address
and the party released in mortgage releasesfiled in the Grantor/Grantee Index. However, the Court also considered the fact
that all documents pertaining to these lotswere filed under “Pak Builders,” the first mortgage was executed on the same day
by the same individuals specifically named in the granting clause of the conveyancing deed, the high degree of similarity
between the two names, and the fact the documents were signed with a POA in reaching the conclusion a subsequent bona
fide purchaser would be placed on inquiry notice of the BANK’S liens.

% The Court also relied entirely on these exact factors to find a bona fide purchaser would be placed on inquiry
notice of mortgages encumbering Lots 79, 160, and 193 discussed previously.
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the title searcher of the exact content of the instrument. . . . The title searcher always

should be sure that the title examination is made upon the basis of a complete reading

of a copy of the instrument. (Emphasis added).

Ward on Title Examination, ILCLE (1986), pp. 10-11. A would-be purchaser would be obligated to
read these wild documents more thoroughly after finding them in the Grantor/Grantee Index and being
charged with inquiry notice as aresult of the inconsistencies and errors on the face of the documents.
It isthe Court’ s conclusion that a purchaser would have to affirmatively ignore evidence of multiple
irregularities to avoid knowledge of the BANK'’S lien, a circumstance amounting to culpable
negligence. Grundies, 107 Ill. at *4.

Under the facts of this case, the discrepancies are clearly “sufficient to awaken inquiry in the
mind of a reasonably cautious man about to purchase,” and a diligent search of the record would
undoubtedly provide evidence of the BANK’S liens. Ogden v. Haven, 24 1ll. 57, *2 (1860). Asis
succinctly summed up by the Illinois Supreme Court in Reed v. Eastin, 379 Ill. 586, 592, 41 N.E.2d
765, 768 (1942), “whatever is notice enough to excite attention and put the party on hisguard isnotice
of everything to which such inquiry might have led and every unusual circumstance is ground of
suspicion and demands investigation.” (Emphasis added).

Having determined that a bonafide purchaser would have constructive notice of the BANK’S
liensunder Illinois law, negating the TRUSTEE'’ S § 544(a)(3) avoidance powers, the Court now turns
to the TRUSTEE'’ S contention that even if abonafide purchaser would have notice of the mortgages,
theliens areinvalid as a matter of contract law, due to an insufficient meeting of the minds between
the contracting parties. This Court addressed this identical issue between these same parties in the
companion opinionissued in adversary proceeding #01-8082. Inthat opinion, this Court concluded the

mortgages were valid as between the BANK and PAK, having met the requirements for a valid
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mortgage contract. Being highly similar, no facts or circumstances exist in this case persuading this
Court to diverge from this holding.

In the aforementioned companion opinion, this Court further concluded the mortgages were
reformabl e to reflect the intention of the contracting parties because the mortgage documents reflected
a mutual mistake insofar as they identified the mortgagor as a corporation. In this adversary, the
TRUSTEE onceagain challengesthereformation of themortgages. Generally, reformationresultsfrom
adispute between the partiesto the contract over whether or not thewritten contract reflectsthe parties’
trueintent. Marengo Federal Sav. & Loan Ass nv. First Nat. Bank of Woodstock, 172 11I.App.3d 859,
863, 527 N.E.2d 121, 124, 122 1l|.Dec. 749, 752 (2 Dist. 1988).

Whilethevalidity of the contractsin this case are being challenged by athird party, the Court’s
conclusion that the contracts entered between the BANK and PAK are valid remains the same.
Nonethel ess, the mortgages as written in many instances do not reflect the contracting partiesintent to
have PAK asapartnership named asthe mortgagor. Having concluded thiswassimply aclerical error
and reformation would not prejudicethird-party bonafide purchasersor judgment creditors, thisCourt,
pursuant to its equitable powers, reforms the contracts to ignore any corporate designation attached to
Pak Builders in the execution of the mortgages.

Citing UCC cases, the TRUSTEE argues that the BANK'’ S negligence in the execution of the
liens should bar reformation. However, the applicable rule in the context of mortgages is that only
negligence which is so great asto amount to aviolation of apositive legal duty will bar reformation of
acontract when there is a mutual mistake similar to the one the Court finds in this case. Harden v.
Desideri, 20 111.App.3d 590, 597, 315 N.E.2d 235, 241 (1 Dist. 1974); Marengo, 172 11|, App.3d at 865,

527 N.E.2d at 125, 122 Ill.Dec. at 753. This Court is unable to find any affirmative legal duty the
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BANK violated throughitsnegligencethat woul d bar reformation of themortgages, andthe TRUSTEE
likewisefailsto cite any such duty. Aspreviously held in the companion opinion issued in adversary
proceeding #01-8082, the mistakes in these mortgages were simply clerical errors and entirely
reformabl e as simple negligence. Simple negligence, standing alone, will not bar reformation because
of mutual mistake, inthat mistake almost always presupposes negligence. Blumenfeld v. Neuman, 350
1. App. 306, 312, 112 N.E.2d 742, 745 (4 Dist. 1953).

Finally, the TRUSTEE argues that reformation is not possible because the mortgages securing
the Line of Credit are invalid since the nature of the secured debt is not correctly identified on each
mortgage in violation of the minimum requirements for drafting a mortgage as set forth in the Illinois
Conveyancing Act, 765 ILCS 5/11, which provides:

Mortgages of lands may be substantially in the following form:

The Mortgagor (here insert name or names), mortgages and warrants to (here

insert nameor names of mortgagee or mortgagees), to securethe payment of (hererecite

the nature and amount of indebtedness, showing when due and the rate of interest, and

whether secured by note or otherwise), thefollowing described real estate (hereininsert

description thereof), situated in the County of , inthe State of Illinois.

Dated (insert date).

(signature of mortgagor or mortgagors)

Because “ no mortgage can exist without an indebtednessto be secured,” the TRUSTEE argues
that the mortgages areinvalid because they fail to accurately describe the nature of the secured debt.?
Cranev. Chandler, 190111. 584, 588, 60 N.E. 826, 828 (1901). The TRUSTEE statesthat the $160,000
notes referred to in the mortgages as concurrently executed with the mortgages do not exist, while a

$2,000,000 line of credit note payable June 1, 2000, does exist. Asaresult, the TRUSTEE contends

the BANK'’ Salleged intent to secure either a$160,000 note dated the same day as the mortgage or the

2" The TRUSTEE only raised this argument in adversary #00-8151 covering Lots 131, 133, 140, 148, 149, 174,
179, 183, 187, 188, 189, and 191.
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entire $2,000,000 line of credit note dated June 1, 1999, is not apparent from the face of the mortgage
and extrinsic evidence is of no further help. While not clearly indicating the specific mortgages he
refers to, this Court concludes the TRUSTEE is referencing a mortgage dated January 21, 1999,
covering 5 LOTS? and mortgages granted by “Pak Builders Inc.” on various other dates covering the
remaining seven LOTS in question.®® While these mortgages were executed on differing dates, they
all have in common an expressed intent to “secure a principal sum of $160,000 . . . evidenced by
Borrower’ s note dated the same date as this Security Instrument . . . due and payable on June 1, 2000.”

The TRUSTEE iscorrect that whilea$2,000,000 line of credit dated June 1, 1999, and payable
June 1, 2000, exists, no notes in the amount of $160,000 were executed on the corresponding dates of
the mortgages. Unfortunately for the TRUSTEE, an error in the date of execution of a corresponding
note isirrelevant so long as the required “nature and amount of indebtedness, showing when due and
the rate of interest, and whether secured by note or otherwise” is properly described. 765 ILCS 5/11.
Asstated in Caraway v. Sy, 222 11l. 203, 205, 78 N.E. 588, 589 (1906), the two essential elements of
amortgage are a“ debt, legal liability, or obligation to be secured and a conveyance with an intention
to secure that debt or obligation.” Because the amount of debt to be secured by note is specifically
stated in the mortgage, along with the due date and rate of interest, these two requirements are both
clearly met, and the BANK’ S mortgage isin full compliance with the minimal requirements of § 5 of

thelllinois ConveyancesAct, giving appropriatenoticeto subsequent purchasersof theamount secured.

2 These Lots are # 131, 133, 140, 148, and 149.

2 The Lot # and mortgage date are as follows:
Lot 174; March 22, 2000
Lot 179; February 25, 2000
Lot 183; March 15, 2000
Lots 187 and 189; February 3, 2000
Lot 188; February 18, 2000
Lot 191; December 22, 1999
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In conclusion, this Court would add that it is shocked by the sloppy and careless manner in
which both the BANK and PAK carried out their business.® The record before this Court is a
horrendous mix of gaffes and poor management especially concerning in a bankruptcy caseinvolving
supposedly sophisticated parties with business dealings involving substantial sums of money.
Notwithstanding these observations, this Court, for the reasons previoudy stated, findsthe TRUSTEE
is charged with constructive notice of these mortgages.

Therefore, as a result of the foregoing, the Court finds a bona fide purchaser would have
constructive notice of the BANK’S liens under Illinois mortgage law. Further, the Court finds the
mortgages executed by KRACHER, PUGSLEY , andtheBANK arevalid asbetweenthe DEBTOR and
the BANK and reforms the mortgages to reflect the contracting parties' trueintent. Finaly, the Court
concludesthe TRUSTEE'’ S claims of negligence and challenges to compliance with Illinois mortgage
law are all insufficient to avoid the BANK’Sliens.

This Opinion constitutesthis Court’ sfindings of fact and conclusionsof law in accordancewith
Federa Rule of Bankruptcy Procedure 7052.

See written Order.

Dated: September 17, 2002.

WILLIAM V. ALTENBERGER

UNITED STATES BANKRUPTCY JUDGE
Copiesto:
Charles E. Covey, 700 Commerce Bank Building, Peoria, Illinois 61601
Andrew W. Covey, 416 Main Street, Suite 700, Peoria, Illinois 61602
Andrew J. Lankton, 120 South Main Street, P.O. Box 207, Eureka, Illinois 61530
Timothy J. Howard, 211 Fulton Street, Suite 600, Peoria, 1llinois 61602
U.S. Trustee, 401 Main Street, Suite 1100, Peoria, Illinois 61602

% The Court is particularly disturbed by evidence the BANK extended loans secured solely by the LOTS for

amounts exceeding the value of the LOTS by approximately 800%, apparently anticipating the construction of a home on
the Lot. Intheinterim, however, the BANK waswoefully undersecured, the financial repercussions of which itiscurrently
experiencing.
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UNITED STATESBANKRUPTCY COURT
CENTRAL DISTRICT OF ILLINOIS

In Re:
PAK BUILDERS, an Illinois general Case No. 00-82412
partnership, Chapter 7

DEBTOR,

CITIZENS SAVINGSBANK, an Illinois
state chartered savings bank,

Adv. Nos. 00-8145;
00-8151

VS.
CHARLESE. COVEY, Trusteefor PAK

BUILDERS, an Illinois general partnership,

)

)

)

)

)

)

)

)

)

Plaintiff, )

)

)

)

)

)

etal., )
)
)

For the reasons stated in an Opinion filed this day, IT IS HEREBY ORDERED that the
Summary Judgment Motions filed by CITIZENS SAVINGS BANK to determine the validity and
enforceability of mortgages with PAK BUILDERS, AN ILLINOIS GENERAL PARTNERSHIP are
hereby GRANTED and the paymentsin satisfaction of these notesand mortgagesare ALLOWED. The
corresponding Summary Judgment Motions filed by the TRUSTEE are DENIED in their entirety.

Dated: September 17, 2002.

WILLIAM V. ALTENBERGER
UNITED STATES BANKRUPTCY JUDGE

Copiesto:
CharlesE. Covey
Andrew W. Covey
Andrew J. Lankton
Timothy J. Howard
U.S. Trustee



